OFFICE OF THE ATTORNEY GENERAL OF TEXAS

_ AUSTIN
‘GonALp C, MANN
ATPORNEY GENERAL
Yr. ¥, A, Taylor \
Auditor of Brazoria County
An‘l.ton. Texas Q‘ \
- ‘\\
Dear 8ir; Opinion 0-2581 .
Ret thority of Gane, sl and
ssion to sake

yaiar
und\ of dax on mud shell
urchased by Brazoria County,
unde) Serate Bill 427, Acts

We have fox adkn lcdg£§n;1§§>n letter of July 185,

1940, wherein you pfes ths_ follow uwestions

»"On Kay 30%h, 1§1b we filed a claim with
the Game, FMah & oystor omzission for the re-
fund of five Sents.per o io/yard on Mud Shell
sounty Tor the sonstrustion of
did this he authority of Art,
ended b th rosular session of the
re, Sesi 7 of chapter 181,

N M will\ask that you give me your ruling
on ghethor o1’ noy we will have to wait until the
legislat uro/mg,,n, or can they pay the olalm now,."

Art;olg 40534, Yernon's Revised Civil Statutes,
reads as follows:

*The Qare, ¥ish and (Qyseter Commissicper
by and with the approval of the Governor, may
sell the marl, gravel, sand, shell or mudshell
ineluded within this Aot, upon such terms and
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oonditiocns as he may dses propsr, but for not
less than four (4y) oents per ton, and payment
therefor shall bdo made to said Cozmissioner,
The proceeds arlalng from such sale shall bde
transaitted to the State Treasurer and bde.
credited to a apecial fund heraby ¢reated to
be kncown as the sand, gravel and shell fuad of
the State, and nay be expended by the said Coa-
missicner in the snforoceaent of the provisions
of the sand, shell and gravel laxs and in the
establishxent and malntenance of fish hatcheries,
when provided by legislative appropriaticn, and
in the payment of refunds provided for in Sec-
tion 7, Chapter 181, of the General Laws of the
Regular Session of the Thirty-sighth lLegislature,
to oounties, cities or towns or any politioal
suddivision of & eounty, c¢ity or town, as pro-
vided for in Section 7, Chapter 181, of the Cen-
eral Laws of the Regular Session of the Thirty-
eighth Legislsture, And also providing that the
gsuthorization of refunds on sand, gravel and
shell shall be sxtended to include rsfunds to
the State Highway Commission of money paid the
State through the Game, Pish and Oyster Commis~
sion for sand, gravel and shell used by the
State Righway Commiseion on pudblic roads upon

~ application for such refunds in the manner pre-

" seribed for cities and counties. Provided fur-
ther that not less than seventy-five per cent
of the proceeds derived thersfrom, after refunds
above referred to have been cared for, shall go
for the establishrment and maintsoance of fish
hatcheries; and the asand, gravel, and shell fund
is nersby appropriated for the purposs of carry~
ing out the provisions of this Aot, Sald hatoh-
eriea to be established from time to time in the
State of Texas by the Flah, Game and Oyster Com-
mission, when in thelr Judgment a suitadble looca-
tion is seoured and arrangements therefor have
been Ooxpleted,”

Artiole 4034, Revised Civil Statutes, 1925, the
codification of Section 7, Chapter 161, Acts Regular Ses-
sion, 38th Leglaslature, reads as follows:
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wlf any ocounty, or subdivision of a couaty, oity
or town should desire any marl, gravel, sand,
ahell or mudshell included in this chapter for

use ia the bullding of any road or strest, whieh
work 18 done by said county, or any suddivision

of a county, oity or town, sush rmuniolipality nmay
the right to taks, earry eway or operate in any
waters or upon any islands, reefs or dars inoluded
herein; such zunicipality to 4o the work under ita
own supervision, but shall firat obtsain from the
Commissioner a permit to 40 so, and the granting
of same for the operation in the territory desig-
nated by such munieipality shall be subject to

the same rules, regulations and liriitations and
discretion of the Commisaioner as are other applie
cants and permits. When suoh dbuilding of roads

or taking of sush products ia to be done by oon-
tract, then ths aald munieipality may obtain a
refund from the Coxmiasloner of the tax lesvied

and ocollected on said products as fixed by the
Commissioner at the tize of the taking thereof,

by warrant drawn by the Comptroller upon itemized
account sworn to by ths proper officer representing
such zunicipelity and approved by the Commissioner,
and under such other rules and regulations as may
be presoribed by the Commissicner,”

Your question is construed by this Department as
presenting for our deternination the inguiry whether there
is pressently available to the Game, Fish and Qyster Commis~
sion an appropriation for the payment of such refuné,

In Senate Blll 427, Aots of the Forty-sixth lLegls-
lature, the Departmental Appropristion Bill for the present
riscal bilenniuz, under the division "Fish Hatchery and Sand,
Shell and Cravel Division™ of such appropriation made to the
Gacze, Fish and Oyster Commisasion, we find, at the conolusion
of various itexmized appropriations to that division of suoch
departmsat, the following rider:

"The foregoling specifle amounts or so much
thereof ag may be used, are hereby appropriated
for the purposes above enuneratsd and shall be
paid out of the Sand, Shell and OGravel Pund
Special Fish Propagetion and Protection rnné,
and the )edina Lake Pund, All monies to the
oredit of the Sand, Shell and Graval Fund, Spe~
olal pish Propagation and Protection Fund and
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the Ledina Lake Fund.on hand in the State

Treasury on Septexher 1, 193¢, together with

the current revenues to bde derlived and placed

to the oredit of thase funds during the next

ensuing two years ending Auguast 351, 1941, are

hereby approyriated; and any amoun£ specifical-~

ly appropriatad that is not used for such pure

pose or that is in excess of the amount required

for the purpoas for whiech it {s herein. appro-

priated, together with any monies in exocess of

the amounts herein appropriated that are placed

to the or2dit of thsse respeoctive funds during

the blennium ending Auguet 31, 1941, may be used

to supplement the perforzance of any purpose for

whioh money 1s hersin sppropriated or othsr neces-

saty expense in oonnesotion with the duties and

funotion of the Gace, Fish and Qyster Commission,

It is provided, however, that no salaries exoept

extra labor shall be pnid excert those herein spe-

cifiocally itexized, eand such itemized salaries

shell not be supplazented from any source whatso-

aver,”

Pl

: It is to be observed that this rider appropriates
all monies to the oredit of the Sand, Shell and Gravel Jund
on hand in the State Treasury on Septemler 1, 1939, together
with the current revenues to bve derived and placed to the
oredit of suoh funds during the present fiscal blennium and
are appropriated to the Oame, Fish and Oyster Commission.
The rider authorizes:

(1) The use of any amount specifioally
appropriated that is not used for
the purpose for whioh it {s appro-
priated or that is in excess of the
asouht required for the purpose for
‘which it is appropriated, and,

(2) The use of any monies in exoess of
the axcunts specifically appropri-
ated from the fund, in other words,
the surplus plecsd to the oredit of
the fund during the bienniua, to:

a. Supplement the performance
of any purpose for whioh
money is hereln appropriated,
or

689
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b, Its use to defray other aeces~
sary expenses in sonnsction
with the Aduties and funoctions
of the ¢gane, Fish and Qyster
Comiisaion, '

Since there is no specifically {temized appropri-
ation for the refunds contemplated by Article 40534, the
appropriation for such refunds must be found, if at all, in
the provisions of the spsoial rider above quoted, ’

The question, then, for our dstermination is re-
solved into this: .
Are the refunds contemplated by Artisle
40534 embraced within the phrease "other rnaces-
sary expsnse in conneotion with the dutlies and
tgnotions of the Gaxe, Pish and Oyster Commis~
slon?"

¥obstart's New Intsrnational Dlctionary, 8esond
BEdition, defines the term "expense™ as "an outlay or expendi-
ture of xoney", In 28 0, J, et pages 172-173, we find that
the term has been under edonsideration on nurerous cccasions
in many jurisdictions, end that the oourts heve, in partiou-
lar circumstaunces, coostrued 1t as mesning:

*That which i{is spent; costs; expenditures;
the laying out or expending of wonay or other
rescurcesj disbursement of moneyj mohey expended;
money &otually peid out; outiay; the payment of
a price,"

Ne think it clear that the Legislature intended,
by the special rider, to meke the surplus in the Sand, Shell
and gravel PFund availeble to the Gems, Fish and (yster Conm-
mission for such outlays or disbursezmants of money &s might
be necessary to carry out end perforam the dutles and func-
tions of the Commissioa. The disbursexent of monies from
the Sand, Shell and Gravel Yund in paysent of refunds is
cloaily a duty or function of the Game, Fish and Oyster Con-
mission,

You are therefore advised that, irp the opinion of
this Departaent, the Caxe, Pish and Oyster Commission may,
if there is on hand a surplus in the Sand, Shell end Gravel
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Fund, n2kxe the refund to your ocounty of the taxas to whieh
you have referred in your letter,

We expreas 0o opinion, of course, upon the validity
of your olaim; we have co.aldercd only the question &3 to
#hcthser or not thare 1s an aipropriation avallable to the
Ga;eé Fish and Oyster Cozaisaion to pay the sare, if {t is
Yalii .

Yours very truly
ATTCRNEY OZNTTAL OF TEXAS

By ot Posinehti

Richard W, Pairohlld

Assistant
T 0w
sPEROVEDJUL 29, 1940
ATTO\*E-

APPROVED

OPINION
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